Division of Water Rights ) I ‘
S010077%S%2005

P.O. Box 2000, Sacramento, CA 95812-2000
Info: (916) 341-5300, FAX: (916) 341-5400 Web: http://waterrights.ca.gov

2003, 2004, 2005
SUPPLEMENTAL STATEMENT OF WATER DIVERSION AND USE
If the information below is inaccurate, please line it out in red and provide current information.
Notify this office if ownership or address changes occur during the coming year.
ase Complete and Return This Form by JULY 1, 2005.
.. the mail recipient's name, address or phone No. is wrong or missing, please correct.
owner of Record: THOMAS KENNEDY; BONNIE KENNEDY;
PRIMARY CONTACT OR AGENT FOR MAIL & REPORTING: STATEMENT NO.: S010077
THOMAS KENNEDY CONTACT PHONE NO.: (916)337-6946
PO BOX 236
MONTGOMERY CREEK, CA 96065
Source Name: JOHNSON CREEK
Tributary To: MONTGOMERY CREEK
County: Shasta Year of First Use: 1976
Diversion Within: NW1/4 of SW1/4 Section 32, T35N, RO1E, MB&M Parcel Number:
A. Wateris Used Under: Riparian claim Pre-1914 right Other (explain):

B. Year of First Use: (Please provide if missing above)

C. Amount of Use: Enter the amount (or the approximate amount) of water used each month, using the table below. .
)

Amounts below are in: Gallons Million Gallons (MG) Acre-feet (AF) Other
Year Jan Feb Mar Apr May June July Aug Sept Oct Nov Dec Total
Annual
2003
2004
2005 )

D. Purpose of Use — Specify number of acres irrigated, stock watered, persons served, etc.

Irrigation acres;  Stockwatering ; Domestic

Other (specify)

2

E. Changes in Method of Diversion — Describe any changes in your project since your previous statement was filed.
(New pump, enlarged diversion dam, location of diversion, etc.)

F. Please answer only those questions below which are applicable to your project.

1. Conservation of water
a. Are you now employing water conservation efforts? YES ___ NO
Describe any water conservation efforts you have initiated:

b. If you are claiming credit for water conservation under section 1011 of the Water Code for your claimed pre-1914 appropriative right, please
show the amount of water conserved:

Reduction in Diversions:

Year (AF/MG) Year (AF/MG) Year : (AF/MG)

Reduction in consumptive use:

Year (AF/MG) Year (AF/MG) Year (AF/IMG) \4), )
0
I have data to support the above surface water use reductions due to conservation efforts. YES Np Y}- A,(o UV(,.
U 4
4 ?yf” gﬂ’
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2. Water quality and wastewater reclamation ¢

a. Are you now or have you been using reclaimed water frénl'\ a wastewater treatment facility, desalination facility or water polluted by waste to
a degree, which unreasonably affects such water for oth‘tii' beneficial uses? YES____ NO ____

b.  If you are claiming credit due to the substitution of reclaimed water, desalinated water or polluted water in lieu of a claimed pre-1914
appropriative right under section 1010 of the Water Code! | please show amounts of reduced diversions and amountsiof substitute water

supply used: .

Amount of reduced diversion: ' '
Year (AF/MG) Year . (AF/MG) Year v (AE/MG)
State the type of substitute water supply: 'l ‘ ‘

Amount of substitute water supply used:
Year (AF/MG) Year

: ’ (AF/MG) Year (AF/MG)

Al
| have data to support the above surface water use reductions due to the use of a substitute water supply. YES ‘ NO

3. Conjunctive use of surface water and groundwater .

a. Are you now using groundwater in lieu of surface watel’?. YES NO . '

b. If you are claiming credit due to the substitution of grouqdwater for a claimed pre-1914 appropriative right under sectuon 1011.5 of the Water
Code, please show the amounts of groundwater used: l

Year (AF/MG) Year - (AF/MG) Year (AE/MG)

I have data to support the above surface water use reductions due to the use of groundwater. YES NO ' -

| understand that it may be necessary to document the water savmgs claimed in “F” above if credit under Water Code sections) 101 0 and 1011 is

sought in the future. i

| declare that the information in this report is true to the best of my knowledge and belief.

DATE: , 20 at . , California
SIGNATURE: _ ll
PRINTED NAME: ' ll
(first name) (middié initial) (last name)
COMPANY NAME: ‘

If there is insufficient space for yé!Jr answers, please use the space provided below.

ITEM CONTINUATION :

GENERAL INFORMATION PERTAINING TO WATER RIGHTS IN CALIFORNIA
There are two principal types of surface wate‘r rights in California. They are riparian and appropriative rights.

-t “““—‘_“*“—m“‘

A riparian right enables an owner of land bordering a natural lake or stream fojtake and use water on his riparian land. Riparian land mu§t be in the same
watershed as the water source and must never have been severed from the sources of supply by an intervening parcel without reservatlon of the riparian right to
the severed parcel. Generally, a riparian water user must share the water supbly with other riparian users. Riparian rights may be] used ‘to divert the natural flow
of a stream but may not be used to store water for later use or to divert water Which originates in a different watershed, water prewously stored by others, return
flows from use of groundwater, or other “foreign” water to the natural stream system.

L] s
An appropriative right is required for use of water on non-riparian land and for,storage of water. Generally, appropriative rights may be exercnsed only when
there is a surplus not needed by riparian water users. Since 1914, new appro;[mators have been required to obtain a permit and license, from the State.
Appropriative rights can be granted to waters “foreign” to the natural stream system

ents of Water Diversion and Use must be filed by riparian and pre-191% appropriative water users as set forth in Water Code.  section 5100 with specific
excweptions. The filing of a statement (1) provides a record of water use, (2) epables the State to notify such users if someone proposes a new appropriation
upstream from their diversions, and (3) assists the State to determine if addlt‘lo[nal water is available for future appropriators. \ .

i .

The above discussion is provided for general information. For more specific 'infonnation concerning water rights, please contact an attorpey or write to this office.
We have several pamphlets available. They include: (1) Statements of Water, Dlver5|on and Use, (2) Information Pertaining to Water Rights in California, and
(3) Appropriation of Water in California. !

s .
ki |
i
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State of California L
Memorandum
To Statement Files 10052, 10073,T0077Y 10092 Date: JUL 161392
10101, 10104, 10123, 10924
and 10960
Katherine Mrowka -
Assogiate‘wRC Engineer
From HARTSYON BF WATER RIGHTS
STATE WATER RESOURCES CONTROL BOARD
Subject: INFORMATION REGARDING THE BASIS OF RIGHT FOR STATEMENTS OF WATER DIVERSION AND

USE LISTED ABOVE

During April, 1992, the Division of Water Rights circulated a Staff Analysis of
Minor Protested Application 26015. No acceptable hearing requests were filed.
Therefore, the Staff Analysis is now considered final. The analysis discusses
the basis of right for the Statements of Water Diversion and Use Tisted above.
Therefore, the pertinent pages of the analysis should be included in these files.

Attachments




STAFF ANALYSIS
MINOR PROTESTED APPLICATION

APPLICATION 26015
WILLIAM L. and GEORGENE E. RIECK

Unnamed stream (aka Johnson Creek) tributary
to Montgomery Creek in Shasta County

APRIL 1992

STATE WATER RESOURCES CONTROL BOARD
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
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PARCEL OWNERS
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L. ROBINSON
ROBINSON
BROWN

&8 J BRYANT

E & P. ELDRIDGE
.B. TRUXEL

& R KENNEDY
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& R. BERNIE
& J. M. MERRIL
L. & L. A, SPARKS
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L. & G. E. REICK

13. J.R. 8 K. A, CATON
ta, D. A. BLAYLOCK

15, R, E,. PETERSON

16, L. R. RENWICK

17. L. M. & J. A, STETLER
18, L.M. & J, A.STETLER
1e. T.8 C. KLEIN

20, D. & M. WATKINS

. HART FEDERAL SAVINGS
. MULRENMAN

. ASHURE

. LINDSEY

STATE WATER RESOUBCES CONTROL BOARD
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Application 26015 7

in 1929 and was eventually sold to the ditch water users. The Notice
specifically lists the parcels adjacent to Johnson Creek as the parcels which
the claim was intended to serve. Therefore, it does not appear that

Mr. Questini intended the claim to establish a basis-of right for Parcels 9

through 23.
6.3 Statements of Water Diversions and Use and Listing of Parcel Ownership

Nine of the protestants have filed Statements to describe their claimed water
rights. The Statements are listed below:

Statement Name Parcel Amount Year of First Use
10052 Sparks 12 " 2,500 gpd 1976 '
10073 Watkins 20 - 0.012 cfs 1979 (per protest)
10077 Kennedy 9 0.050 cfs 1976
10092 Troxell 8 0.325 cfs 1883
10101 Caton 13 0.038 cfs 1963 (per.protest)
10104 Shuffleton 10 0.095 cfs 1883*
10123 Blaylock, et al. 14 0.032 cfs 1883
10924 Klein 19 14,000 gpd 1979 (per protest)
10960 Stetler 17 & 18 0.060 cfs 1929
*% Merrill ' 11 unknown
falal Petersen 15 1883 (per. protest)?
ol Renwick 16 1976 (per protest)
** 22, 23 & 24 ---3

** No Statement on file for these protestants.
6.4 History of Dispute Regarding Water Use

The Division’s records indicate that a dispute arose in 1977 between the
owners of Parcels No. 1 through 6 and owners of Parcels No. 8 through 21 as to
whether the pre-1914 appropriative rights apparently initiated by John
Questini at diversion Point A were lost due to forfeiture for a period of
non-use of at least five years prior to 1977. Further information about the
ditch was obtained from the "Complaint for Determination of Water Rights,
Trespass, Nuisance and Injunction" filed on behalf of William and Georgene
Rieck in Shasta County Superior Court on November 3, 1983. The complaint
alleges that the Upper ditch was out of service for a substantial period of
time in the 1960’s and 1970’s.

1 1982 Field Investigation found that the only water which has been used
is for fire control. There is limited development of the parcel, and it had
been recently sold. The new owner will likely make beneficial use of water in
the future.

2 1982 Field Investigation found that no water had been beneficially used
for a number of years. The parcel had not been developed.

3 1982 Field Investigation found that no water has been used on these
parcels for many years. . .




Application 26015 8
6.5 Discussion of Pre-1914 Appropriative Right

The 1976 Agreement describes the ditch water right as a riparian right; no
reference is made to any pre-1914 appropriative right. However, the
Division’s Johnson Creek adjudication file indicates that the ditch users have
previously claimed a pre-1914 appropriative right on Johnson Creek. Also, the
ditch users submitted information regarding a claimed pre-1914 appropriative
right to support their protests of Application 26015.

The pre-1914 claims of right are described in Section 6.2 of this Analysis.

In reviewing water use under claimed pre-1914 right, the following is noted.
First, once an appropriative right has been acquired, it can be maintained
only by continuous beneficial use of water. Second, regardless of the amount
claimed in the original notice of appropriation or at the time diversion and
use first began, the amount which now can be rightfully claimed under an
appropriative right initiated prior to December 19, 1914 has, in general,
become fixed by actual beneficial use as to both amount and season of
diversion. (see California Water Code Section 1202(b)). Third, the place of
use or purpose of use may be modified under a pre-1914 claim of right.

The Department of Water Resources (DWR) investigated existing water use in
this area of Shasta County (see attached Application 26015 Location Map) and
reported this use in "DWR Bulletin 22 - Shasta County Investigation, July,
1964". The report summarizes the lands upon which water was utilized during
1955 and 1956 (see page 66). The irrigated lands are shown on DWR Plate 15
map, dated 1960. Bulletin 22 indicates that less land was irrigated in 1960
than is presently irrigated. The DWR maps indicate that only Parncels 8, 15,
16, 17 and 18 were irrigated in 1960. The map indicated that Parcel 12 is
within the boundaries of irrigable lands. The remaining parcels were not
included within the presently irrigated or irrigable areas. Finally, the 1956
U.S.G.S. Montgomery Creek quadrangle map shows no houses on Parcels 9 through
24. The only residence which existed at that time was located on Parcel 8.

Many of the protestants have indicated that water use began on their parcels
prior to 1960, though their personal domestic use was initiated at a later
date. The DWR map provides useful information on the 1imits of the actual
irrigated area in 1960. The Division’s 1982 investigation found that no water
use was occurring on Parcel 15. Thus, it appears that irrigation of this
parcel had ceased by 1982. Irrigation of Parcels 19, 20 and 21 was apparently
initiated after 1960. Based upon this information, Division staff concludes
that total water use for irrigation purposes has increased beyond historic
levels after 1960.

Water use for domestic purposes also appears to have increased after 1914. A
summary of annual water development by the ditch users was obtained by adding
together the annual use listed in the Statements (see Section 6.3) or obtained
by investigation (see Section 7.0 for this data). The first column represents
data obtained from the Statements, unless otherwise noted.
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Quantity Date Use Began Parcel Numbers

0.357 cfs 1883 8, 14 (DWR Bulletin 22 indicates that Parcel 14 was
not irrigated in 1960 and the 1956 U.S.G.S. map
shows no house on this parcel. Therefore, it does
not appear that there is a valid pre-1914 claim of
right to 0.007 cfs (per 1982 field investigation).
Also, an 1883 priority is claimed for Parcels 10
and 15, but the 1982 investigation found that no
water was being used on these parcels.) '

0.060 cfs 1929 17, 18 (0.072 cfs per jnvestigation)

0.038 cfs 1963 13 (per Statement, 0.0093 cfs per jnvestigation)
(Domestic use on Parcels 17 and 18 is said.to have
begun in 1963--irrigation use on these parcels began
in 1929. A1l water used on these two parcels is
listed above under year 1929.)

0.073 cfs 1976 9, 12, 16
0.034 cfs 1979 19, 20 (0.026 cfs per investigation)
Total 0.562 cfs (Investigation concluded use is 0.33 cfs, whereas

the use listed in the Statements is 0.56 cfs.)

Seven of the ten protestants have indicated that their use was initiated after
1963. Further, protestant Shuffleton (Parcel 10) has indicated that, his use
began in 1883. However, the 1982 field investigation found that water use on
the Shuffleton parcel was limited to fire protection. Based upon the
_information summarized above, it appears that use of roughly 0.35 cfs was

initiated prior to 1914. Use of about 0.21 cfs (balance of column 1) was
apparently initiated after 1914.

The 0.35 cfs noted above (Statement 10092 1ists 0.325 cfs) is used op Parcel
8, which also obtains water from the Bass-Overmeyer Ditch under pre-1914 ¢laim
of right. Division staff estimates that only part of the 0.325 cfs pre-1914
claimed right for Parcel 8 was obtained from Johnson Creek because Parcel 8 is
better situated to obtain water from the Bass-Overmeyer Ditch. Parcel 8 may
also obtain water from the unnamed stream which originates on the north side
of Highway 299.

Prior to the 1975 settlement of the Estate of Alice May Lattin, the Upper
ditch was mainly used to provide water for irrigation purposes. As noted
above, the 1960 DWR map indicates that total jrrigation use increased after
1960. Thus, Division staff concludes that the increase in domestic use has
not been offset by a reduction in irrigation use and total water use has
increased.-

The pre-1914 claim of right filed by John Questini states that it was filed to
initiate a right for Parcels 2, 3, 5, 6 and 8. Mr. Questini indicated that "I
intend to divert it by flume and ditch in size adequate to carry the ...
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amount appropriated." It does not appear that Mr. Questini intended to
initiate a right for Parcels 9 through 23. Even:if a right was established
for these parcels, the right would have become fixed by actual beneficial use.
It cannot be enlarged at this late date to accommodate the water users who
have recently initiated use. Water use has increased since 1914 and it does
not appear that the new uses can be classified as maintenance of any
pre-existing appropriative right that may have existed. Thus, it appears that
the claimed pre-1914 appropriative right is inadequate to cover present uses
and the protests filed by the owners of Parcels 9, 10, 12, 13, 15, 16, 17, 18,
19, 20, 22, 23 and 24 cannot be maintained. The protest filed by the owner of
Parcel 14 can only be maintained if domestic use has been ongoing since
December 19, 1914, because Division records indicate that the property was not
historically irrigated. However, the 1956 U.S.G.S. Montgomery Creek
quadrangle map indicates that there was no house on Parcel 14 in 1956. Thus,
the protest filed by Blaylock, et al. (Parcel 14) should be dismissed. Only
the protest filed by Troxell (Parcel 8) based upon a pre-1914 claim of right
should be maintained. Division staff notes that Merrill, the owner of

Parcels 11 and 21 did not protest Application 26015.

6.6 Riparian Claim of Right

The recorded water supply agreement (see Section 6.1) states that the basis of
right is riparian. A riparian right is limited to the amount which is
naturally tributary to the property, exists by reason of ownership of land
abutting upon a stream or body of water and affords no basis of right to use
water upon nonriparian land. (Rancho Santa Margarita v. Vail, 11 Cal. 2d 501,
80 P. 2d 533) The shaded area on the Location Map indicates the approximate
boundary of the land within the watershed of Johnson Creek, which is the
extent of the lands riparian to this source. The riparian right for use of
Johnson Creek water does not appear to extend to Parcels 9 through 23 because
the lands are not within the watershed of the source. The property owners (of
Parcels 9 through 23) may be served under riparian claim of right from the
other three sources shown on the Location Map (at locations C, E, and I) if
the ditch was established prior to subdivision of the ranch and the riparian
right was preserved. . .

Parcel 8 is within the watershed of Johnson Creek. In order to divert water
under claim of riparian right, the diverter must use the water on riparian
land but need not own the Tand at the point of diversion. That is, such
diverter may divert at a point upstream from his land so long as permission is
granted to use that point of diversion, and intervening land owners between
the point of diversion and the place of use are not adversely affected by such
practices. (Jurner v. James Canal Co., 155 Cal. 82, 99 P. 520 (1909)) To use
the point of diversion on BLM land, the water must pass through the Rieck
property in the ditch (he appears to be riparian on the portion of his land
which is within the watershed of Johnson Creek). The Riecks object to the
claimed riparian diversion by the ditch water users and filed a Complaint for
Determination of Water Rights, Trespass, Nuisance and Injunction in the
Shasta County Superior Court on November 3, 1983. Due to the expense of
pursuing this matter in Court, Mr. Rieck has expressed his desire for the
Division to proceed with a determination of whether Application 26015 sheculd
be permitted. ' :
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6.6.1 Conclusions Regarding Riparian Rights of Protestants

It does not appear that water from John
Upper ditch can be used on Parcels 9 th
right because these parcels are located
Jghnsgn Creek. Further, it appears tha
riparian claim of right because the lan
Riecks, have denied access to the point
the present diversion is adverse to the
this element of the protest based on in
dismissed because the protestants do no

. riparian right for Johnson Creek.
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- DIVISION OF \VATER RICGHTS M :
STATEMENT OF WATER DIVERSION AND USE *3 g ?G

(This Is eot a Water Right)
m«aewmub«wmmwwmmmu w&'
A. Name of pcrson diverting water. M M @‘( / "4
Address Lo &1/ yxd / 'r.;e,hm 33 7‘ & yﬁ&

‘ Tributary t
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5 D. Name of worhﬁ&m‘_MM M" 4&/ M
E. Capacity of diversion works / JZ—— mo{ 4@6 /M %/ ::i"mfe:ap:;;:‘:“d

Capacity of storage reservoir. L0, ¥V g«jz

State quantity of water used each month in gallons or acre-fect

N acre«fec(

.

. Total ) :
M Year ch. Mar. Apr, Mav June Julv i Aud. Sent. Oct. Nov. ~Dec. Annual - # ;
W'/?74JMMIMM-_M Tl

1f monthly andannualusearenothwmn,chcck monthsmwhid:merwasnsed.Stateenmkduseml‘
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Minimum annual water use in recent yean.-__m

~ Type of diversion facility: gxavity.l... PUDP e )
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